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Court of Appeals of the District of Columbia 



Appearances: 

For Taxpayer: Wm. R. Spofford, Esq. 

For Comm’r: Wm. E. Davis, Esq. 

Docket Entries . 

1931. j 

Apr. 30. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

4 4 30. Copy of petition served on General Cqunsel. 

Sep. 11. Answer filed by General Counsel. 

44 24. Copy of answer served on taxpayer. General 
Calendar. 

1932. 

Apr. 20. Hearing set May 19, 1932. j 

May 10. Agreed statement of facts filed. 

44 19. Hearing had before Mr. McMahon on merits. 

Submitted. Additional stipulation of facts 
read into the record. Briefs due Ahg. 15, 1932. 
No exchange. 

Jun. 8. Transcript of hearing of May 19, 1932 filed. 
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Aug. 12. Brief filed by taxpayer. 

44 12. Motion for extension to 10/5/32 to file brief filed 
by General Counsel. 8/16/32 granted. 

Oct. 5. Brief filed bv General Counsel. 

1933. 

Jun. 9. Opinion rendered, Mr. McMahon, decision will be 
entered under Rule 50. 

Jul. 13. Stipulation as to deficiency filed. 

44 20. Decision entered, Stephen J. McMahon, Div. 16. 
Aug. 26. Motion for rehearing filed by taxpayer. 

1934. 

Jan. 19. Order that motion for rehearing be denied en¬ 
tered, S. J. McMahon, Div. 16. 

Apr. 4. Stipulation of venue filed. 

44 18. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

44 18. Proof of service filed. 

44 18. Praecipe filed. 

44 18. Proof of service filed. 

2 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 30, 1931. 

Apr. 30, 1931. 

United States Board of Tax Appeals. 

Docket No. 57534. 

Garland Coal & Mining Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

* m/ 

sioner of Internal Revenue in his notice of deficiency 
(IT:AR:E-3 MLC-60d) dated March 3, 1931, and as a basis 
of its proceeding alleges as follows: 

1. The petitioner is a corporation organized under the 
laws of Delaware, with its principal office at 135 Independ¬ 
ence Square, Philadelphia, Pennsylvania (formerly at 311 
Lafayette Building, Philadelphia, Pa.). 
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2. The notice of deficiency (a copy of which is attached 

and marked Exhibit “A”) was mailed to the petitioner on 
March 3, 1931. j 

3. The tax in controversy is income tax for tpe calendar 
year 1928 in the amount of $9,234.96. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errorsj: 

(a) The respondent has increased petitioner’s net in¬ 
come, $52,960.20, representing the difference between the 
issuance price, $100,000.00, of certain of its owq bonds, and 
$47,039.80, the amount paid by the petitioner in 1928 for 
the acquisition of said bonds. 

(b) The respondent has disallowed as a deduction the 
sum of $16,120.80, representing the amount of repairs 

accrued on petitioner’s stripping shovel in 1928. 

3 (c) The respondent has refused to allqw a reason¬ 

able allowance for depreciation sustained on prop¬ 
erty used in petitioner’s business as a deduction in deter¬ 
mining petitioner’s net income. 

5. The facts upon which the petitioner relies |as the basis 
of this proceeding are as follows: 

(a) During 1928 petitioner acquired $100j000.00 face 
value of its own First Mortgage “B” bonds for $47,039.80. 

(b) The said First Mortgage “B” bonds we^e issued on 
February 15, 1926 at their face value, $100,000.00. 

(c) The bonds purchased by the petitioner i|n 1928 were 
not retired but were held alive in the petitioner’s treasury 
throughout the taxable year. 

(d) The petitioner did not report as taxable income any 
portion of the difference between the issuance price and 
the amount paid for the bonds in 1928, but th4 respondent 
has included the entire difference, to wit, $52,960.20, in net 
income subject to tax. 

(e) The petitioner is engaged in the mining of coal in 
the Oklahoma and Arkansas fields by the method known 
as “strip pit mining”. This method is used to recover coal 
lying close to the surface of the ground, and it is accom¬ 
plished by first removing the overburden of dirt by means 
of stripping shovels. 

(f) During 1928 petitioner owned and operated a large 
stripping shovel to remove the dirt covering the coal in its 
mining operations. 
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(g) The experience of the petitioner’s operating officers 
is that more practical and economical results are obtained 
by making extensive repairs and renewals to the stripping- 
shovel at intervals of eighteen to twenty-four months, in¬ 
stead of taking the shovel out of service in order to make 
such repairs and replacements currently. 

(h) At, such intervals it is necessary to completely 

4 overhaul and repair the shovel and to replace all 
worn and used parts. 

(i) This operation usually requires from one to two 
months to complete. 

(j) The amounts spent on the shovel at such intervals 
do not offset normal depreciation based upon the tonnage 
mined. The expenditures are made to offset accelerated 
depreciation sustained because of failure to properly main¬ 
tain the stripping shovel in a state of good repair during 
the period of its continuous operation. 

(k) The amount necessary to compensate for accrued re¬ 
pairs or accelerated depreciation on the shovel in 1928 was 
1 per cubic yard of dirt removed. 1,074,720 yards of 
dirt were removed in 1928 and $16,120.80 was accrued as 
an expense and deducted in determining net income of pe¬ 
titioner subject to tax. 

(l) The allowance for normal depreciation based on ton¬ 
nage mined does not include the accelerated depreciation 
of the stripping shovel resulting from failure to properly 
maintain the said shovel in a state of good repair. 

(m) When the shovel is completely overhauled and re¬ 
paired the cost thereof is charged against the reserve for 
repairs or accelerated depreciation. 

(n) The respondent has determined that for 1928 pe¬ 
titioner was entitled to a depreciation rate of 17.57^ per 
ton of coal mined from its Oklahoma property. 

(o) The respondent determined that petitioner had de¬ 
preciable assets of $207,308.00 and determined the afore¬ 
said rate of depreciation by dividing this sum by 1,179,- 
887.27, said to be the number of tons of coal recoverable on 
January 1, 1928. 

(p) During 1928 petitioner mined 94,892.4 tons from the 
Oklahoma properties. The respondent multiplied the tons 

so mined in 1928 by 17.57^ per ton and determined 

5 that petitioner’s deduction on account of deprecia¬ 
tion sustained in the operation of its Oklahoma 

property was $16,672.53. 
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(q) The recoverable coal on the Oklahoma properties 
operated by petitioner did not exceed 600,000 tins on Jan¬ 
uary 1, 1928, and based upon the capital investment de¬ 
termined by the respondent to be recoverable through de¬ 
preciation allowances, the proper depreciation rate per ton 
is 34.55^. 

(r) Petitioner’s allowable depreciation sustained in the 

operation of the Oklahoma property amounted to $32,785.32 
during 1928 (94,892.4 x 34.55^). . j 

Wherefore, petitioner prays that the BoarA may hear 
this proceeding and determine: 

(a) That the sum of $52,960.20 representing the differ¬ 
ence between the issuance price of $100,000 of petitioner’s 
First Mortgage “B” bonds and the cost of acquiring said 
bonds, $47,039.80, does not constitute taxable income. 

(b) That the sum of $16,120.80 representing accrued re¬ 
pairs or accelerated depreciation on stripping shovel should 
be allowed as a deduction. 

(c) That petitioner is entitled to a deduction of not less 
than $32,785.32, on account of depreciation sustained in the 
operation of its Oklahoma property. 

WM. R. SPOFFORD, 

i 7 

Counsel for Petitioner, 

1035 Land Title Bldg., Phila., Pa. 

6 State of Pennsylvania, J 

County of Philadelphia, ss: j 

R. R. Schall, being duly sworn, says that she is the Sec¬ 
retary and Treasurer of the petitioner above-named; that 
she has read the foregoing Petition and is familiar with 
the statements contained therein and that the facts stated 
are true except as to those facts said to be u]j)on informa¬ 
tion and belief, and those facts she believes to be true. 

R. R, ISCHALL. 

* 

Sworn to and subscribed before me this 28th day of 
April, 1931. j 

[notarial seal.] EDWARD SMITH, 

Notary Public . 


My commission expires March 5, 1933. 
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Exhibit “A”. 


Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


Mar. 3, 1931. 

Garland Coal and Mining Company, 

311 Lafayette Building, 

Philadelphia, Pennsylvania. 

Sirs: 


You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $9,234.96, 
as shown in the statement attached. 


In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 
deficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner, 

■ By J. C. WILMER, 

Deputy Commissioner . 


Enclosures: Statement, Form 882, Form 870, Schedule. 
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. 

8 Statement. j 

IT :AR :E-3. MLC-60D. j 

In re Garland Coal and Mining Company, 311 Lafayette 
Building, Philadelphia, Pennsylvania. 

Tax Liability. 


Year. Tax liability. Tax assessed. ! Deficiency. 

1928 . $13,994.49 $4,759.53 $9,234.96 


The report of the internal revenue agent in charge, 
Oklahoma City, Oklahoma, covering an examination of your 
books of account and records for the year 1928, a copy of 
which has been furnished you, has been reviewed and will 
be approved with the following exceptions. 

Depletion claimed on Oklahoma property in the sum of 
$24,581.23 and Arkansas property of $6,742.14 has been 
disallowed and depreciation computed has been allowed on 
Oklahoma property to the extent of $16,672^53, and on 
Arkansas property to the extent of $6,710.41^ details of 
which are fully explained in attached schedule. 

Careful consideration has been accorded your protest 
in connection with the agent’s findings. Your contentions 
relative to the exclusion from taxable income the profit on 
the corporation’s own bonds and the disallowance of re¬ 
serve to take care of upkeep of shovel has be^n carefully 
considered by this office; in this connection tou are ad¬ 
vised that the decision of the Board of Tax Appeals namely 
General Manifold and Printing Company, in which you rely 
in support of your contention has not been acquiesced in 
by the Commissioner of internal revenue. SeeJ Cumulative 
Bulletin VII-2, page 47. j 

Relative to the disallowance of reserve for upkeep of 
shovel, you are advised that this office holds that the de¬ 
preciation computed and allowed on the unit basis covers 
all depreciation actually sustained. 

In view of the above facts this office holds that the previ¬ 
ous action of the examining officer is sustained. 
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9 Statement . 

Garland Coal and Mining Company. 
1928. 


Net income reported on return 
Add: 

1. Discount on bonds. 

2. Reserve for shovel upkeep. 

3. Depletion . 


$39,662.79 


$52,960.20 

16,120.80 

24,581.23 


Total additions. $93,662.23 

Deduct: 

4. Depreciation . $16,672.53 

5. Loss Arkansas property decreased. 31.73 

- 16.704.26 

Net addition. 76,957.97 


Adjusted net income 


116,620.76 


Explanation of Changes. 

1. The profit realized by the corporation through the purchase of 
$100,000.00 of its own bonds for $47,039.S0 has been included in the taxa¬ 
ble income. Article 51, Regulations 74. 

2. Reserve for upkeep of shovel has been disallowed as the expenditure 
has been considered in the computation and allowance of depreciation on 
the unit basis. Article 323, Regulations 74. 

3. Depletion has been disallowed and depreciation allowed in lieu thereof 
on the unit basis, in accordance with the provisions of article 222, Regula¬ 
tions 74. 

4. Depreciation has been allowed on the unit basis in accordance with 
the provisions of article 222, Regulations 74. Details fully explained in 
schedule attached and is hereby made a part of this letter. 

5. Net loss claimed on Arkansas property has been allowed to the ex¬ 
tent of $S,597.S8 instead of $8,629.61, due to the adjustment of depreciation, 
details of which are fully outlined in schedule attached which is hereby 
made a part of this letter, and to the disallowance of depletion claimed in 
the sum of $6,742.14. as explained in the preliminary paragraph. Section 
177 (a). Revenue Act of 1928. 

10 Statement. 

Garland Coal and Mining Company. 
Computation of Tax. 


Adjusted net income. $116,620.76 

Amount subject to tax at 12%. $116,620.76 

Correct tax liability. $13,994.49 

Tax previously assessed. 4,759.53 


Deficiency . $9,234.96 
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Due to the fact that the statute of limitatidns will pres¬ 
ently bar any assessment of additional tax against you for 
the year 1928, the Bureau will be unable to afford you an 
opportunity under the provisions of article 1?11 of Regu¬ 
lations 69 and/or article 451 of Regulations 74 to discuss 
your case before mailing formal notice of its determination 
as provided by section 274(a) of the Revenue^ Act of 1926 
and/or section 272(a) of the Revenue Act of 1928. It is, 
therefore, necessary at this time to issue this formal notice 

of deficiencv. 

* 

I 

11 Garland Coal and Mining Company. 

Depreciation Schedule. 


Oklahoma Property. 

Tons. 

1925, acquired as shown in valua¬ 
tion dated July 23, 1929. 679,237 

Additions, 1925 . 

Total with salvage value of 
$32,000.00 to give a de¬ 
preciation rate of 25.75 f 


per ton . 679,237 

Less mining, 1925 at 20.75^. 31,226 

_L 

January 1, 1926 remaining. 648,011 

Additions 1926 . 


Total with salvage value of 
$32,000.00 to give a de¬ 
preciation rate of 24.57^. 648,011 

Less mining to June 30, 1926 at 
24.57^ . 52,739 | 

Remaining as of January 30, 1926 595,272 I 

Additions . 730,000 

-^ 

Total without salvage value 
to give a depreciation 
rate of 14.02c per ton... 1,325,272 

2—6233o 


Cost. 

$100,000.00 

72,941.54 


$172,941.54 

6,479.40 

$166,462.14 

24,764.07 

$191,226.21 

12,957.97 

178,268.24 

7,513.43 

$185,781.67 
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Tons. 

’ Less mining- June to December 31, 

1926 . 53,986 


January 1, 1927 remaining. 1,271,286 

Additions 1927 . 

Total without salvage to 
give a depreciation rate 

of 17.49^ per ton. 1,271,286 

Less mining 1927 at 17.49^. 91,398.73 


January 1, 1928 remaining. 1,179,887.27 

Additions 1928 . 

Total to give a depreciation 

rate of 17.57^. 1,179,887.27 

Less mining 1928 at 17.57^. 94,892.04 


January 1, 1929 remaining. 1,084,995.23 


12 Arkansas Property. 


Cost. 

January 1, 1927 cost as shown in 
valuation report dated May 1, 


1929 . $90,892.81 

Additions 1925 . 525.00 

Additions 1926 . 979.18 


Total depreciation for 1927 at 
71/7% . $92,396.99 


Additions 1927 for 6 months on the 
basis of a 14 year life from 1925 
or on life of 12 years or at 8%% . $1,327.40 


Total depreciation 1927. 

January 1,1928 cost as shown above 
of the depreciable assets and de¬ 
preciated at 7 1/7 %. $92,396.99 

Cost of depreciable assets depre¬ 
ciated at 8%% 


Cost. 

7,568.83 


$178,212.84 

44,092.47 


$222,305.31 

15,985.64 


$206,319.67 

988.74 


$207,308.41 

16,672.53 


$190,635.88 


Depreciation 

allowable. 


$6,599.79 


55.31 


$6,655.10 


$6,599.79 


1,327.40 


110.62 
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Summary of Depreciation. 


Year. Oklahoma. Arkansas. Total. 

1928. $16,672.53 $6,710.41 $23,382.94 


Therefore, it is recommended that no depletion be al¬ 
lowed on coal mined from this lease of no value and that 
depreciation be allowed for the vear in the amount of 
$23,382.94. 

7 I 

13 [Stamp:] United States Board of Tax Appeals, 

Filed Sep. 11, 1931. 

United States Board of Tax Appeal^. 

Docket No. 57534. j 

Garland Coal & Mining Company, Petitioner, 


vs. 


Commissioner of 


Internal Revenue, Respondent. 


Answer. 

The Commissioner of Internal Revenue by pis attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the petition of the above naihed taxpayer, 
admits and denies as follows: 


1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegation contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies that the Commission erred in respect of the 
matters set forth in subparagraphs (a), (b) and (c) of 
paragraph 4 of the petition. 

5. (a) Denies the allegations contained in Subparagraph 

(a) of paragraph 5 of the petition. 

(b) Denies the allegations contained in Subparagraph 

(b) of paragraph 5 of the petition. 

(c) Denies the allegations contained in subparagraph (c) 
of paragraph 5 of the petition. 
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(d) Denies the allegations contained in subparagraph 

(d) of paragraph 5 of the petition. 

(e) Denies the allegations contained in subparagraph 

(e) of paragraph 5 of the petition. 

(f) Denies the allegations contained in subpara- 
14 graph (f) of paragraph 5 of the petition. 

(g) Denies the allegations contained in subpara¬ 
graph (g) of paragraph 5 of the petition. 

(h) Denies the allegations contained in subparagraph 
(h) of paragraph 5 of the petition. 

(i) Denies the allegations contained in subparagraph (i) 
of paragraph 5 of the petition. 

(j) Denies the allegations contained in subparagraph (j) 
of paragraph 5 of the petition. 

(k) Denies the allegations contained in subparagraph 

(k) of paragraph 5 of the petition. 

(l) Deniegi the allegations contained in subparagraph 

(l) of paragraph 5 of the petition. 

(m) Denies the allegations contained in subparagraph 

(m) of paragraph 5 of the petition. 

(n) Denies the allegations contained in subparagraph 

(n) of paragraph 5 of the petition. 

(o) Denies the allegations contained in subparagraph (o) 
of paragraph 5 of the petition. 

(p) Denies the allegations contained in subparagraph 

(p) of paragraph 5 of the petition. 

(q) Denies the allegations contained in subparagraph 

(q) of paragraph 5 of the petition. 

(r) Denies the allegations contained in subparagraph (r) 
of paragraph 5 of the petition. 

6. Denies each and every material allegation of fact con¬ 
tained in the petition not hereinbefore specifically admitted, 
qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

WM. E. DAVIS, 

Special Attorney, 

Bureau of Internal Revenue. 
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15 United States Board of Tax Appeals. 

Garland Coal & Mining Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 57534. Promulgated June 9,1933. 

The petitioner, in the year 1928, purchased pertain of its 
bonds at a price less than the amount at which such bonds 
had been previously issued. It did not cancel such bonds, 
but held them in its treasury throughout the year 1928. 
Held that the difference between the issuing j^rice and the 
price at which petitioner purchased the bonds in 1928 con¬ 
stitutes taxable income in that year. 

William R. Spofford, Esq., for the petitioneif. 

William E. Davis, Esq., for the respondent. 

Opinion . 

McMahon : 

This is a proceeding for the redeterminatipn of a defi¬ 
ciency in income tax for the calendar year 1928 in the 
amount of $9,234.96. i 

It is alleged that the respondent erred (1) in increasing 
petitioner’s net income by the amount of $52,^60.20 repre¬ 
senting the difference between the issuance price, $100,000, 
of certain of its own bonds, and $47,039.80, the! amount paid 
by the petitioner in 1928 for the acquisition of such bonds; 
(2) in disallowing as a deduction the amount of $16,120.80 
representing the amount of repairs accrued oh petitioner’s 
stripping shovel in 1928; and (3) in failing fo allow as a 
deduction a reasonable allowance for depreciation sus¬ 
tained on property used in petitioner’s business. 

At the hearing petitioner abandoned the second assign¬ 
ment of error. 

The parties entered into the following stipulation of 
facts: ! 

1. The petitioner is a corporation organized under the 
laws of Delaware with its principal office at l[35 Independ¬ 
ence Square, Philadelphia, Pa. 
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16 2. On February 13,1926 the petitioner executed and 

delivered a mortgage upon its properties located in the 
States of Arkansas and Oklahoma to the First National 
Bank of Muskogee, Oklahoma, as trustee, to secure an issue 
of Seven Per Cent. Gold Bonds to the amount of $175,000. 
A copy of said mortgage, including description of the mort¬ 
gaged premises, is attached hereto as Exhibit “A” and 
made part hereof. 

3. The aggregate amount of bonds secured by said mort¬ 
gage, to wit, $175,000, were issued in 1926 at par. 

4. On January 1, 1928 petitioner had outstanding A 
Bonds in the principal amount of $60,000 and B Bonds in 
the principal amount of $100,000. 

5. During 1928 petitioner paid off $20,000 principal 
amount of A Bonds at par. The A Bonds so paid off were 
retired and canceled by the trustee. 

6. In 1928 the petitioner acquired $100,000 principal 
amount of B Bonds by purchase at a cost of $47,039.80. 
The B Bonds were all acquired in one transaction and the 
purchase price was a lump sum for the lot. The petitioner 
held these bonds in its treasury throughout 1928. 

7. The balance sheet attached as Schedule K to peti¬ 
tioner’s income tax return filed for 1928 are attached hereto 
as Exhibit “B” and made part hereof. 

8. In February 1929 the petitioner delivered the B Bonds 
purchased in 1928 to the First National Bank of Muskogee, 
Oklahoma, trustee under the mortgage, and the trustee 
thereupon canceled and retired said bonds and caused the 
mortgage to be satisfied of record. In February 1929 the 
balance of the A Bonds were paid off at par. 

9. Petitioner did not report the difference between the 
issuance price of the B Bonds, $100,000, and the purchase 
price, $47,039.80, as taxable income. Respondent has in¬ 
cluded $52,960.20 in taxable income. 

10. It is agreed that the petitioner sustained deprecia¬ 
tion in the operation of its Oklahoma property during 1928 
in the amount of $24,629.76, which said amount should be 
allowed as a deduction in determining petitioner’s net in¬ 
come for 1928. 

The mortgage referred to in the stipulation as Exhibit A 
is incorporated herein by reference. It provides for the 
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issuance of $75,000 face value of Class A bonds^ and $100,- 
000 face value of Class B bonds, and contains among others, 
the following provision: 

12. The company [the petitioner] covenants that no 
funds or credits of the company will be used for the pur¬ 
chase, redemption or discharge, prior to maturity, of any 
bond or coupon of Class B so long as any bond of Class 
A is outstanding, or for the payment of any matured prin¬ 
cipal or interest on any bond of Class B so long as any 
matured principal or interest of any bond of Class A is 
outstanding and unpaid, or for the payment in any one 
year, so long as any bond of Class A is outstanding, of 
any amount on account of principal or interest of the bonds 
of Class B, other than the items maturing within such year 
according to such bonds and coupons as now executed; and 
that it will not accept, directly or indirectly, any bonds or 
coupons secured hereby as payment on account of any coal 
purchased from it. 


The balance sheets referred to in the stipulation as Ex¬ 
hibit B are as follows: 
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Schedule K—Balance Sheet 


Assets. 


Beginning of End of Tax- 
Taxable Year, able Year. 


12 $344,807.86 


Investment: 

Coal Mining Property. $343,819| 

Other Real Estate—Rent Houses and Lots—Ark_ 643.75 643.75 

Other Investments—Leaseholds & Contracts. 90,272.00 90,272.00 

Current Assets: 


Cash. 17,858.82 

Accounts Receivable. 30,481.18 

Materials and Supplies. 12,689.25 

Deferred Assets: 

I 

Tax Titles Purchased. j... 

Unadjusted Debits: 

Royalties and Insurance Paid in Advance. 4,679 l27 

Taxes paid in Advance. 751.91 

Stripping Suspense. 7,796.64 

Tax Titles Purchased. 131.20 

Securities Issued or Assumed—Unpledged: 

12/31/28. $100,000 

1/1/28. None 


61,804.46 

26,206.20 

10,616.20 

131.20 


3,368.75 

76.93 

4,407.15 


$508,44^.14 $542,334.50 
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Schedule K— Balance Sheet— Continued 


i 

Liabilities. 

Stock: 

Capital Stock. 

Long Term Debt: 

First Mortgage Bonds. 

Less Amt. in Treasury 12/31. 

In Treasury 1/1. 

Current Liabilities: 

Notes payable. 

Audited Accts. and Wages Payable 

Miscellaneous Accts. Payable. 

Unmatured Interest Accrued. 

Other Current Liabilities. 

Unmatured Royalty Accrued. 

Unadjusted Credits: 

Reserve for Taxes. 

Insurance and Casualty Reserve... 

Equalization Reserve. 

Accrued Depreciation. 

Other Unadjusted Credits. 

Corporate Surplus: 

Profit and Loss—Credit Balance... 


Beginning of End of Tax- 
Taxable Year, able Year. 


$200,000.00 $200,000.00 


$140,000 

100,000 


None 


160,000.00 


38,000.00 

18,130.59 

5,859.49 

5.547.48 

31.15 

98.38 


40,000.00 


50,039.80 

6,399.78 

10,820.13 

1,781.03 

31.15 


248.10 5,667.58 

(Red) 962.33 46.86 

. 16,120.80 

63,565.42 94,888.79 

45.73 983.00 

17,883.13 115,555.58 


$508,447.14 $542,334.50 


The $100,000 item representing bonds purchased by the 
petitioner in the year 1928 is not included in the above fig¬ 
ure of $542,334.50, representing the total assets of the peti¬ 
tioner at the end of the year 1928. However, in the balance 
sheet the liabilities were reduced by the amount of $100,- 
000, representing bonds which were purchased. It is to be 
noted that on the balance sheets under “corporate surplus” 
there is shown a profit and loss credit balance of $115,555.58 
at the end of the year 1928, whereas such credit balance 
was $17,883.13 at the beginning of the year. For aught we 
know the item of $52,960.20 representing the difference be¬ 
tween the issuing price of the bonds and the amount peti¬ 
tioner paid to purchase the bonds, is included in the item 
of $115,555.58, representing surplus. If so, then the peti¬ 
tioner itself must have considered the $52,960.20 as a 
profit. That that was not so has not been established by 
the proof. 

18 The petitioner contends that the action of the re¬ 
spondent in including the amount of $52,960.20, rep¬ 
resenting the difference between the issuing price of the B 
bonds and the amount paid by petitioner to purchase them, 
in petitioner’s taxable income for the year 1928, was erro¬ 
neous. The petitioner’s position is that these bonds, not 
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having been surrendered to the trustee for cancellation, 
should be treated as any other corporate security and that 
no taxable income results until the bonds are “retired.” 
It points out that article 68 (1) (c) of Regulations 74 1 
under the Revenue Act of 1928 provides that gain or in¬ 
come is recognized if bonds are purchased and retired in 
the taxable year. Petitioner points out that sucli provision 
has been in all regulations promulgated by the Respondent 
since 1918, and that in United States v. Kirby Lumber Co., 
284 U. S. 1, the Supreme Court stated, with regard to the 
same provision of Regulations 62 under the Revenue Act 
of 1921, “We see no reason why the regulations should not 
be accepted as a correct statement of the law.” In that 
case the taxpayer issued certain of its bonds at par and 
later in the same year purchased in the open market some 
of the same bonds at less than par. The Supreme Court 
there held that the difference between the ambunt which 
petitioner originally received for the bonds and the amount 
which it paid in the purchase of them constituted taxable 
income. The petitioner points to the fact that in that case 
the bonds were “retired” and claims that that fact dis¬ 
tinguishes that case from the instant proceeding. See 
opinion of the Court of Claims in Kirby Lumber Co. v. 
United States, 44 Fed. (2d) 885; affirmed in United States 
v. Kirby Lumber Co., supra, wherein it appears that the 
bonds were “retired.” 


In the instant proceeding it is our opinion that the bonds 
in question were “retired” in 1928 within the meaning of 
the regulations, despite the fact that they were pot actually 
turned over to the trustee and canceled until 19£9. 


The word “retire” 


is defined in Webster’s New 


Inter¬ 


national Dictionary, 1929, as “To withdraw from circula¬ 


tion, or from the market; to take up or pay; ^s, to retire 
bonds; to retire a note.” 

In the instant proceeding the bonds in question were, in 
1928, certainly withdrawn from circulation an|d taken up 
and paid for all practical purposes as between the holders 
of the bonds and the petitioner. If the regulations were 
construed to mean that bonds must be completely canceled 


1 Art. 6$. (1) (c) If. however, the corporation purchases hnd retires any 
of such bonds at a price less than the issuing price or face value, the ex¬ 
cess of the issuing price or face value over the purchase price is gain or 
income for the taxable year. 
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before gain or loss is recognized, then, in our opinion, such 
regulations would not correctly interpret the law. 

19 In United States v. Kirby Lumber Co., supra, the 
Supreme Court referred to the provisions of the 
Revenue Act of 1921 which state that gross income includes 
4 ‘gains or profits and income derived from any source 
whatever 77 and stated: 

We see nothing to be gained by the discussion of judicial 
definitions. The defendant in error has realized within 
the year an accession to income, if we take words in their 
plain, proper meaning, as they should be taken here. * * * 

The Revenue Act of 1928, in section 22, contains pro¬ 
visions identical with those of the Revenue Act of 1921 
with which the Supreme Court was concerned in the Kirby 
Lumber Co. case. It is true, as pointed out by the peti¬ 
tioner, that the purchase by the petitioner of the bonds in 
question was in violation of clause 12 of the mortgage and 
that under the terms of such mortgage the trustee could 
not be required to cancel such bonds if petitioner had pre¬ 
sented them for that purpose. Petitioner further states in 
its brief that the trustee could have required the petitioner 
to dispose of the bonds. Assuming, but not deciding, that 
the trustee or the holders of A bonds could have chal¬ 
lenged the action of petitioner in purchasing the B bonds, 
the fact remains that they did not do so. Furthermore, 
that is a matter between those parties with which we are 
not concerned. Here the ultimate fact is that in the vear 
1928 the petitioner did discharge its obligation to pay 
$100,000 by paying $47,039.80 and did not resell the bonds. 
The difference of $52,960.20 constituted a gain or profit 
or income under the statute and within the rule of United 
States v. Kirby Lumber Co., supra. See also Twin Ports 
Bridge Co., 27 B. T. A. 346. The purchase of the bonds by 
the petitioner constituted such a closed transaction as gives 
rise to recognizable gain or loss under the revenue act. 
The fact that the petitioner had such bonds available for 
resale is not controlling. Such a resale would be an en- 

tirelv new transaction. 

%/ 

We held that the respondent properly held that the 
amount in question is taxable income in the year 1928. 

It has been stipulated that the petitioner sustained de¬ 
preciation in the operation of its Oklahoma properties dur- 
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ing the year 1928 in the amount of $24,629.76, ahd that that 
amount should be allowed as a deduction in dietermining 
petitioner’s net income for 1928. Adjustment will be made 
accordingly under Rule 50. 

Reviewed bv the Board. 

Decision will be entered under Rule 50. 

20 United States Board of Tax Appeals, Washington. 

Docket No. 57534. j 

Garland Coal & Mining Company, Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

# 

Decision. 

Pursuant to the opinion of the Board promulgated June 
9, 1933, and in accordance with the stipulatioij signed by 
counsel for the parties and filed with the Board on July 13, 
1933, it is 

Ordered and decided: That there is a deficiency in tax 
for the year 1928 in the amount of $8,280.09. 

Enter: Entered Jul. 20, 1933. j 

[Seal U. S. Board of Tax Appeals.] 

(Signed) STEPHEN J. McMAHON, 

Member . 

hr. ! 

21 [Stamp:] Received Aug. 26, 1933. U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Aug. 26, 1933. 

United States Board of Tax Appeals. 

Docket No. 57534. j 

Garland Coal & Mining Company, Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

Motion for Rehearing. 

i 

Comes now your petitioner, the corporation ajiove named, 
by its counsel, William R. Spofford, Esq., and respectfully 
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moves the Board (a) to open its decision entered July 20, 
1933 pursuant to the opinion of the Board promulgated 
June 9, 1933; (b) for leave to file an amended petition, 
setting forth the circumstances under which the Petition¬ 
er’s bonds were issued and reacquired, as hereinafter set 
forth; and (c) to grant a rehearing in the above matter 
on said amended petition. As reasons for such motion 
your Petitioner assigns the following: 

I. 

On February 15, 1926 the Petitioner executed and de¬ 
livered a mortgage upon its properties located in Arkansas 
and Oklahoma to the First National Bank of Muskogee, 
Oklahoma, as trustee, to secure an issue of two classes of 
7% Gold Bonds in the aggregate amount of $175,000, 
($75,000 thereof being “A” bonds, and the remaining 
$100,000 “B” bonds). Of these two classes, only the “B” 
bonds are material to these proceedings. All of the bonds 
were issued in 1926. 

In 1928 the Petitioner purchased all of the “B” 
22 bonds in the aggregate face amount of $100,000 in a 
single Transaction for a lump sum of $47,039.80. The 
Petitioner held these “B” bonds in its treasury through¬ 
out 1928, and, in February, 1929, delivered them to the 
trustee. The trustee thereupon canceled and retired said 
bonds. 

Petitioner did not report the difference between the face 
amount of the “B” bonds, $100,000, and the repurchase 
price, $47,039.80, as taxable income. The Commissioner of 
Internal Revenue included the $52,960.20 difference in tax¬ 
able income, and on March 3, 1931 mailed his notice of de¬ 
ficiency (IT:AR:E-3 MLC-60d) to Petitioner. On April 
29, 1931 Petitioner, relying on Independent Brewing Com¬ 
pany of Pittsburgh, 4 B. T. A. 870 and the cases following 
it, filed its petition for a redetermination of the deficiency 
with the Board. The case was submitted to the Board on 
a stipulation setting forth the foregoing facts and certain 
others not material to the present Motion. On August 11, 
1932 Petitioner filed a brief in support of its petition in 
which it relied upon a literal construction of Article 68 (1) 
(c) of Regulations 74 under the Revenue Act of 1928 and 
undertook to distinguish the situation before the Board 
from that in United States v. Kirby Lumber Company, 


21 


GUY T. HELVERING, COM. OF INT. REV. ! 


284 U. S. 1, decided November 2, 1931. In an opinion pro¬ 
mulgated June 9, 1933 the Board sustained the Commis¬ 
sioner’s determination on the ground that the r‘B” bonds 
were “retired” upon their acquisition in 1928, although 
the stipulation expressly stated that the “B” bonds were 
not retired until 1929; and on July 20, 1933 it Was ordered 
and decided that the deficiencv in the tax for! 1928, after 
certain adjustments, was $8,280.09. 

The circumstances under which the i‘B” bonds 
23 were issued were not brought to the attention of the 
Board because of the Petitioner’s reliance upon 
Board decisions and the former practice of the Respond¬ 
ent in applying Article 68 (1) (c) of Regulations 74 only 
to cases where the bonds were both purchased and retired. 
Petitioner was of the opinion, after the decision of the 
Kirby case, that, on the facts above set forth, this case was 
not within the rule of the Kirby case, as it wa^ stipulated 

that the bonds were not retired until a later vear. The 

%> 

case was therefore treated by the Board as though the 
“B” bonds were issued for cash at par. 


II. 

In fact, the bonds were issued under the following cir¬ 
cumstances : 

On July 14, 1925 a contract was entered into between the 
Mammoth Vein Colliery Company and the Acme Coal & 
Coke Company providing for the sale of the present prop- 
ertv now owned bv the Petitioner in Oklahoma to the Mam- 

... i 

moth Vein Colliery Company, the contract providing, inter 
alia: 

“This sale shall be effective on the 15th day of July, 1925, 
and at the close of business on said date. Party of the first 
part shall pay for the lands, leases, machinery, railroad, 
tools, equipment and all other property to be conveyed 
hereunder, except new and unused material afid supplies, 
the sum of one hundred thousand ($100,000.0Q) dollars in 
Class “B” bonds of the Mammoth Vein Colliery Company, 
as hereinafter set forth.” j 

Subsequently, it was agreed that, instead of tile Mammoth 
Vein Colliery Company becoming the purchaser! and issuing 
its bonds, a new company be formed known as Itlie Garland 
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Coal & Mining* Company, the Petitioner, which new 
24 company would be substituted for Mammoth Vein 
Colliery Company under the contract of July 14,1925 
as purchaser of the property, and issue its bonds in pay¬ 
ment therefor. The Petitioner was then organized and in¬ 
corporated, and on February 13, 1926 at a Special Meeting 
of the shareholders of the Petitioner the following resolu¬ 
tion was passed: 

“Resolved, further: That bonds A-l to A-15, inclusive, 
and bonds B-l to B-100 inclusive, being all the bonds of 
Class B, be delivered to Acme Coal & Coke Company in 
accordance with the contract of Mammoth Vein Colliery 
Company of purchase from said Acme Coal & Coke Com¬ 
pany of the Oklahoma properties included in said mort¬ 
gage. ’ ’ 


On February 15, 1926, as above set forth, the Petitioner 
created the mortgage to the First National Bank of Mus¬ 
kogee, as trustee. Title to the property covered by the 
contract was conveyed by the Acme Coal & Coke Company 
to the Petitioner, and, pursuant to the above resolution, 
Petitioner issued the entire issue of the “B” bonds in ques¬ 
tion to the Acme Coal & Coke Company in payment of the 
purchase price of said property. 

At the time these bonds were issued the property pur¬ 
chased had an actual value of less than $100,000. During 
the period following the purchase of the property to the 
time the bonds were reacquired by Petitioner the property 
depreciated in value. The property has been held at all 
times since its acquisition and is now held by Petitioner. 

The Acme Coal & Coke Company, or its nominee and 
president, Mr. Reed, continued to hold the “B” bonds until 
1928, when the Petitioner repurchased all of them in one 
transaction from the record holder, Mr. Reed, for 
25 an agreed price of $47,039.80. 

III. 

In connection with the present Motion, Petitioner also 
respectfully calls the attention of the Board to the following 
circumstances with especial reference to the dates: 

On February 25, 1931, prior to the filing of the Petition 
in the present case, the Board held in Coastwise Trans¬ 
portation Company, 22 B. T. A. 369, following Independent 
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Brewing Company of Pittsburgh, 4 B. T. A. 870, that no 
taxable income was realized where obligations jwere reac¬ 
quired by the obligor at less than the issuing price appear¬ 
ing on their face. The facts before the Board, as in the 
present case, did not show all the circumstance! surround¬ 
ing the issuance and reacquisition of the obligations. Under 
the rule then in effect it was not material whether the ob¬ 
ligations were issued for cash or in payment fdr property 
and therefore unnecessary to aver or determine such facts. 
[See Commissioner v. Coastivise Transportation Company, 
62 F. (2d) 332 (C. C. A. 1st) decided Dec. 17, ^932.] 

On May 14,1931 the Board decided that no taxable income 
is realized in the different situation where a corporation 
assumes the bonded indebtedness of a predecessor as a 
part of the consideration for the transfer of the predeces¬ 
sor’s business and later reacquires the predecessor’s bonds 
at less than the face or par value thereof: American Chicle 
Company, 23 B. T. A. 221. The Board stated at page 226: 

“* * * the Board has repeatedly held, in a long 

26 line of cases that a corporate taxpayer i realizes no 
taxable gain from the purchase of its own bonds at 
less than the issuing price. * * * The facts of this case 

require the application of the same rule.” 

Then on November 2, 1931, the Supreme Coiirt reversed 
the Court of Claims in United States v . Kirby Lumber Com¬ 
pany, 284 U. S. 1, and held that taxable income yms realized 
where a corporation issued bonds and purchased and re¬ 
tired them in the same year in which thev were issued for 
less than the issuing price. 

The Coastwise Transportation Company casq, mentioned 
above, was appealed by the Commissioner to j the Circuit 
Court of Appeals for the First Circuit, which [decided De¬ 
cember 17, 1932 on the record before it that thb rule in the 
Kirby case applied, and reversed the Board. However, be¬ 
cause it appeared from counsel’s argument ai^d brief that 
all the circumstances under which the obligations were in 
fact issued and reacquired had not been presented to the 
Board and because it was the practice not to set forth or 
prove such facts when the petition was filed J the Circuit 
Court of Appeals remanded the case to the ]Board for a 
rehearing on the additional facts: Commissioner v. Coast¬ 
wise Transportation Company, 62 F. (2d) 332. 
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In the meantime the Commissioner appealed from the 
Board’s decision in the American Chicle Company case (23 
B. T. A. 221), relying upon the rule laid down by the Su¬ 
preme Court in the Kirby case, which over-ruled the law 
as stated in the quotation from the Board’s opinion set 
forth above. On May 8, 1933 the Circuit Court of Appeals 
affirmed the Board on the ground that in retiring its 

27 predecessor’s bonds (which it had assumed in con¬ 
nection with the purchase of its predecessor’s busi¬ 
ness) at less than their issuing price the taxpayer realized 
no income. It merely settled the purchase price of the 
predecessor’s business definitely: Commissioner v. Ameri¬ 
can Chicle Company, F. (2d) (C. C. A. 2d), Commerce 
Clearing House, 1933 Federal Tax Service, par. 9313. 
The Circuit Court of Appeals went beyond the facts 
before it, and added by way of dictum that where a 
taxpayer issues its own obligations in payment for prop¬ 
erty, which it still holds, no gain can be realized by reac¬ 
quiring the obligations at less than their face value; that 
such a transaction merely fixed the purchase price defi¬ 
nitely ; and that there must be either a sale or exchange of 
the property before taxable income arises. 

The Coastwise Transportation Company case having 
been remanded to the Board by the Circuit Court of Ap¬ 
peals for the First Circuit, a rehearing was had at which 
new facts were introduced showing that no free assets were 
released by the transactions. At the rehearing the tax¬ 
payer for the first time advanced a new theory to avoid the 
application of the rule of the Kirby case. It appeared that 
the original notes of the taxpayer were issued to pay for 
property, that some of them were purchased by the tax¬ 
payer for less than their face amount, and that the re¬ 
mainder were taken up by the taxpayer by an issue of 
bonds of a face value less than that of the notes. The tax¬ 
payer contended that under these facts the transaction 
merely amounted to a reduction in the purchase price of the 
property and as such did not result in realization of tax¬ 
able income. The Board relied upon the dicta in the 
American Chicle case before the Circuit Court of Appeals, 
and in s-staining the petitioner in an opinion promulgated 
July 21, 1933, said: 

28 4 4 The reduction in the purchase price in the instant 
case did not make available to petitioner $158,400 of 
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assets offset by the notes retired. * * * Here* the notes 
were given in purchase of a fleet of ships, property. The 
unpaid notes were settled for $158,400 less than their face. 
Under the American Chicle decision, cost alone has been 
established. No income was realized ,, . 

i 

i 

i 

In other words, the Coastwise Transportation j Company 
was granted a rehearing and permitted to shpw the cir¬ 
cumstances surrounding the issuance and retirement of its 
notes; that they were issued in payment for prbpertv and 
that their retirement did not release anv free hssets; and 
the case was ultimately decided upon an entirely different 
ground than that originallv before the Board in 22 
B. T. A. 369. * [ 

The situation in the present case is substantially iden¬ 
tical with that in the Coastwise Transportation Company 
case, which was decided after the Board decided the pres¬ 
ent case, and Petitioner respectfully moves that it be 
granted a rehearing in order to prove by conlpetent evi¬ 
dence the facts set forth herein and thus present not only 
the true situation, but also one controlled by the new prin¬ 
ciple laid down in the Board’s recent decision iiji the Coast¬ 
wise Transportation Company case. 

' WM. R. SPOFFORD, 

Counsel for Petitioner. 

\ 

29 State of Pennsylvania, 

County of Philadelphia, ss: j 

R. R. Schall, being duly sworn according to law, deposes 
and says that she is Secretary & Treasurer of Garland 
Coal & Mining Company, the Petitioner, that as such she 
is duly authorized to and does make this Affidavit, that she 
has read the foregoing Motion and that the f^cts therein 
stated are true and correct to the best of her knowledge, 
information and belief. 

R. R. feCHALL. 

Sworn to and subscribed before me this £4th day of 
August, 1933. | 

[seal.] WILLIAM J. GORDON, 

Notary Public. 


My Com. Expires March 7, 1935. 
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30 United States Board of Tax Appeals, Washington. 

Docket No. 57534. 

Garland Coal and Mining Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

The Board having promulgated its opinion in the above- 
entitled proceeding on June 9, 1933, based upon a stipula¬ 
tion of facts entered into by the parties, and having entered 
its decision on July 20, 1933; petitioner having filed, on 
August 26, 1933, a motion for rehearing wherein it is re¬ 
quested, among other things, that the petitioner be per¬ 
mitted to file an amended petition setting forth the circum¬ 
stances under which the petitioner’s bonds were issued and 
reacquired and that petitioner be permitted to offer proof 
as to such matters; now therefore, the motion having been 
duly considered, it is 

Ordered that the motion be and the same herebv is 
denied. (See memorandum attached.) 

[Seal U. S. Board of Tax Appeals.] 

(Signed) STEPHEN J. McMAHON, 

Member . 

Dated Washington, D. C., January 19, 1934. 

31 United States Board of Tax Appeals. 

Docket No. 57534. 

Garland Coal and Mining Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Memorandum. 

In its motion for rehearing the petitioner requests leave 
to file an amended petition setting forth the circumstances 
under which the petitioner’s bonds were issued, and reac- 
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quired and to grant a rehearing on the amended petition. 
The petitioner proposes in such motion to prov£, on a re¬ 
hearing after such amendment, that the bonds in question 
were issued for property; and contends that in ^uch event 
no taxable income was derived upon the retirement of such 
bonds at less than their face value, but that the Retirement 
of the bonds simply fixed the purchase price of the assets. 

The proof which the petitioner proposes to offer at a re¬ 
hearing, after amendment, was not tendered at tike hearing; 
nor was the matter put in issue by the pleadings. \ The state¬ 
ment in the stipulation of facts with regard to the issuance 
of the bonds in question is as follows: 

The aggregate amount of bonds secured by said mort¬ 
gage, to wit, $175,000, were issued in 1926 at par. 

There is no showing that the evidence now proposed to be 
submitted, after amendment, is newly discovered, nor is 
there any other valid cause shown for granting a rehearing. 
A rehearing should not be granted on the ground that evi¬ 
dence was not offered because it was overlooked or for¬ 
gotten or was previously not thought to be nliaterial or 
necessary. Dickson v. Mathers , 7 Fed. Cases 3898a; Smith 
v. Rentz, 25 N. Y. S. 914; and 46 C. J. 232, and other cases 
cited therein. 

There was and is nothing in the decisions of!the Board 
to mislead the petitioner. On the contrary, at tke time the 
stipulation of facts was entered into between the parties 
in the instant proceeding, May 10, 1932, and at the time the 
proceeding was heard, May 19, 1932, there had been pro¬ 
mulgated cases of the Board indicating that where the facts 
warranted, the Board would consider whether tike satisfac¬ 
tion of an obligation at less than its face value constituted 
simply the fixing of the purchase price of assjets or any 
other facts or circumstances bearing on an isfcue of this 
character. New York, Chicago & St. Louis R. R. Co., 23 
B. T. A. 177 (promulgated May 13, 1931) and American 
Chicle Co., 23 B. T. A. 221 (Promulgated May 14, 1931). 

The cases cited bv the petitioner are distinguishable. 
(Signed) * STEPHEN J. McMAHON, 

Member. 

\ 

32 [Stamp:] Received Apr. 4, 1934. U. $. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Apr. 4, 1934. 
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United States Board of Tax Appeals. 

Docket No. 57534. 

Garland Coal & Mining Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by the Court of Appeals of the 

District of Columbia. 

It is hereby stipulated and agreed, by and between the 
parties hereto, by their respective attorneys, that the de¬ 
cision of the United States Board of Tax Appeals in the 
above entitled cause sustaining in part the Commissioner’s 
determination of a deficiency in tax for the year 1928, may 
be reviewed by the Court of Appeals of the District of 
Columbia. This agreement is made under and pursuant to 
the provisions of section 1002(d) of the Revenue Act of 
1926. 

WM. R. SPOFFORD, 

Attorney for the Petitioner. 
ROBERT H. JACKSON, 
Attorney for the Respondent. 

33 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 18, 1934. 

In the Court of Appeals of the District of Columbia, Term 

1934. 

B. T. A. Docket No. 57534. 

Garland Coal & Mining Company, Petitioner on Review, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent on Review. 

Petition for Review of Decision of United States Board of 

Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

Your petitioner on review, Garland Coal & Mining Com¬ 
pany, by its attorney, William R. Spofford, in support of 
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this its petition filed in pursuance of Section 1001 of the 
Act of Congress approved February 26,1926, entitled * ‘ The 
Revenue Act of 1926” (44 Stat. 9), for review of the de¬ 
cision of the United States Board of Tax Appeals rendered 
on July 20, 1933, sustaining in part a deficiency! in income 
tax for the calendar year 1928 to the extent of $8,280.09, 
and the Order of the Board entered on January 19, 1934, 
denying Petitioner’s Motion for Rehearing, rbspectfully 
shows: 


Your petitioner on review is a corporation organized 
and existing under the laws of the State of Delajware, with 
its principal office at 135 Independence Square, Philadel¬ 
phia, Pa. 

The respondent on review is the duly appointed, 
34 qualified and acting Commissioner of Internal Reve¬ 
nue of the United States, holding his office by virtue 
of the laws of the United States. 


Statement of the Nature of the Controversy. 

1. The Commissioner of Internal Revenue determined a 
deficiency in income tax for the calendar year [1928 in the 
amount of $9,234.96, and on March 3, 1931, in accordance 
with Section 272 of the Revenue Act of 192$, mailed a 
notice of said deficiency to the petitioner. On April 30, 
1931, petitioner filed with the United States Bdard of Tax 
Appeals a Petition for a Redetermination of the Deficiency 
in Income Tax determined by the Commissioner. There¬ 
after, in due course, the Commissioner filed hid Answer to 
the petition. On May 19, 1932 the cause duly cjame on for 
hearing before the United States Board of Tax Appeals, 


at which time the case was submitted upon tl}e facts ad¬ 
mitted in the pleadings and a Statement of Facts agreed 
to by counsel for both parties. Neither petitioner nor re¬ 
spondent offered testimony. 

2. The question for determination by the Bdard of Tax 
Appeals was whether petitioner realized a taxable gain in 
1928 when it purchased its own bonds at a pripe less than 
the face value or issuing price and did not cancel or retire 
them until the following year, but held them alive and car¬ 
ried them in its treasure throughout the remainder of 1928. 

3. Petitioner owns and operates coal mining properties 


in Arkansas and Oklahoma. 


On February 151 1926, peti- 
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tioner executed and delivered a mortgage upon its proper¬ 
ties located in the States of Arkansas and Oklahoma to the 
First National Bank of Muskogee, Oklahoma, as 

35 trustee, to secure an issue of 7% gold bonds in the 
aggregate amount of $175,000. Of this aggregate 

amount, $75,000 represented Class A bonds and the re¬ 
maining $100,000, Class B bonds. Under the terms of the 
mortgage, \i T hich is incorporated in the Board’s Findings 
of Fact by reference, the petitioner covenanted, inter alia, 

that none of its funds or credits would be used directlv or 

* 

indirectly for the purchase, redemption or discharge, prior 
to maturity, of any bond or coupon of Class B so long as 
anv bond of Class A was outstanding. All of the bonds of 
both classes were issued. On January 1, 1928 petitioner 
had outstanding A bonds in the principal amount of 
$60,000 and B bonds in the principal amount of $100,000. 
During 1928 petitioner paid off $20,000 principal amount 
of A bonds at par and the bonds so paid off were retired 
and canceled by the trustee. In 1928, petitioner acquired 
$100,000 principal amount of B bonds in one transaction 
for a lump sum purchase price of $47,039.80. These Class 
B bonds were not surrendered by petitioner to the trustee 
for cancellation but were held alive and carried in peti¬ 
tioner’s treasury throughout 1928 and up to February 1929. 
In February 1929, the balance of Class A bonds were paid 
off at par, and the bonds surrendered to the trustee, the 
First National Bank of Muskogee, for retirement and can¬ 
cellation. Also, in February 1929, the petitioner delivered 
to the trustee for cancellation and retirement the entire 
issue of $100,000 Class B bonds, which it had held alive in 
its treasury since acquisition in 1928. 

4. Petitioner did not report the difference between the 
issuance price of the Class B bonds ($100,000) and the pur¬ 
chase price! ($47,039.80) as taxable income. The Commis¬ 
sioner of Internal Revenue computed a profit of 

36 $52,960.20 measured by the difference between the 
face value or issuance price and the purchase price. 

Upon appeal to the Board, the Commissioner’s computa¬ 
tion of taxable profit was approved and on July 20, 1933, 
the Board entered a deficiency against petitioner in the 
amount of $8,280.09. The reduction in the deficiency from 
the amount originally asserted by the Commissioner was 
due to an adjustment agreed upon by counsel. On August 
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26, 1933’, petitioner filed with the Board a Motibn for Re¬ 
hearing, and on January 19, 1934, the Board entered its 
Final Order denying petitioner’s motion. 

Designation of Court of Revieiv. 

Petitioner and respondent have entered into an “ Agree¬ 
ment for Review by the Court of Appeals of th|e District 
of Columbia ’ ’ pursuant to Section 1002 of the Revenue Act 
of 1926 and the same has been filed with the Cl^rk of the 
United States Board of Tax Appeals. Petitioner desires 
a review of the decision of the Board of Tax Appeals by 
this Honorable Court. 

j 

Assignments of Error . 

j 

Your petitioner as the basis for review, mak^s the fol¬ 
lowing assignments of error: 

1. The Board of Tax Appeals erred in holding that peti¬ 
tioner realized taxable income in 1928 in the hmount of 
$52,960.20, when it purchased, but did not surrender for 
cancellation and retirement, its Class B bonds at a price 
less than the issuing price or face value of said bonds. 
37 2. The Board of Tax Appeals erred in denying 

Petitioner’s Motion for Rehearing. 

Wherefore, your petitioner prays that the Court of Ap¬ 
peals of the District of Columbia may review th^ Decision, 
Opinion and Orders of the United States Board <j>f Tax Ap¬ 
peals and reverse and set aside the same, and !your peti¬ 
tioner will ever prav. 

WILLIAM R, SPOFFORD, 

7 I 

Attorney for Petitioner on Revieiv , 

1035 Land Title BldgPhila ., Pa. 

State of Pennsylvania, 

County of Philadelphia, ss: j 

William R. Spofford, being duly sworn according to law, 
deposes and says that he is attorney for petitioner herein; 
that he is duly authorized to verify the foregoing Petition 
for Review to the Court of Appeals of the pistrict of 
Columbia; that he has read said Petition for Review and is 
familiar with the statements contained therein, a’nd that the 
facts stated therein are true, except such facts as may be 
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stated on information and belief, and those facts he believes 
to be true. 

! WM. R. SPOFFORD. 

Sworn td and subscribed before me this 16th dav of 
April, 1934. 

[notarialSEAL.] AGNES M. HAMILTON, 

Notary Public. 

My Commission Expires March 5, 1937. 

38 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 18, 1934. 

United States Board of Tax Appeals. 

Docket No. 57534. 

Garland Coal & Mining Company, Petitioner on Review, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent on Review. 

Prcecipe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days, or within 
such time as extended by order of the Board from the date 
of the filing of the Petition for Review in the above entitled 
cause, transmit to the Clerk of the Court of Appeals of the 
District of Columbia, certified copies of the following 
documents: 

The docket entries of proceedings before the Board in 
the above entitled cause; 

1. The docket entries of proceedings before the Board in 

2. All pleadings before the Board; 

3. Opinion and Decision of the Board and its Order of 
Redetermination dated July 20, 1933; 

4. Motion for Rehearing filed by Petitioner; 

5. Order of the Board denying Petitioner’s Motion for 
Rehearing and Memorandum attached, entered Januarv 
19,1934; 
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0. Agreement for Review by the Court of Appeals of the 
District of Columbia. 

7. Petition for Review. ! 

The certified copies of the foregoing documenti are to be 
prepared and transmitted as required by law ancjl the rules 
of the Court of Appeals of the District of Columbia. 

Dated this 18th day of April, 1934. 

WM. R. SPOFFO&D, 
Attorney for Petitioner on Review. 


39 United States Board of Tax Appeals, 'Washington. 

i 

Docket No. 57534. ! 

i 

Garland Coal and Mining Company, Petitioner, 

v 

I 

Commissioner of Internal Revenue, Respondent. 


Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of T^x Appeals, 
do hereby certify that the foregoing pages, 1 to 38, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record ih my office 
as called for by the Praecipe in the appeal as Obove num¬ 
bered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 31st dav of 
May, 1934. ] 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 
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Court of 


Garland Coal and Mining Company, petitioner, 

Helvering, Commissioner of Internal Revenue. 

Appeals, District of Columbia. Filed May 28,1^34. Henry 
W. Hodges, Clerk. 
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In the Court of Appeals of the Epistrict 

of Columbia. 


April Term, 1934. No. 6233. 


Garland Coal & Mining Company, 

Petitioner, 


v. 


Guy T. Helvering, Commissioner of internal 

Revenue, 

Respondent . 


BRIEF FOR PETITIONER 

OX PETITIOX FOR REVIEW OF DECISION OF THE 
UNITED STATES BOARD OF TAX APPEALS ENTERED IX 

xo. 57534. 


STATEMENT OF THE CASEj 

The respondent, Commissioner of Internal 
Revenue, determined a deficiency in income tax 
of $9,234.96 alleged to be due by the petitioner for 



the calendar year 1928. Petitioner duly filed a 
petition with the United States Board of Tax 
Appeals requesting a redetermination of said de¬ 
ficiency and in due course the respondent filed 
his answer to the petition denying error in the 
determination of the deficiency. On May 19, 
1932, the ! cause came on for hearing before the 
Board, Mr. McMahon sitting, at which time the 
case was submitted upon an agreed statement of 
facts. The question for determination by the 
Board of Tax Appeals was whether a corpora¬ 
tion realizes taxable income when it purchases, 
but does not retire, its own bonds at a price less 
than the issuing price of the bonds. The Board 
rendered ' an opinion in which it held that the 
excess of the issuing price over the purchase price 
paid by the corporation in acquiring its own 
bonds is taxable income irrespective of the fact 
that the bonds were not retired until a later year. 
Pursuant to said opinion the Board entered a 
final order of redetermination approving a de¬ 
ficiency in the amount of $8,280.09, the reduc¬ 
tion from the original deficiency asserted by the 
respondent being due to matters not here in¬ 
volved. There is no controversv as to the facts 

•/ 

which are set forth in the Board’s opinion in a 
clear and orderly manner (Record, pp. 13-16). 
The parties stipulated for a review of the Board’s 
decision by this court and under the provisions 


/ 
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i 

of Sections 1001-1003 of the Revenue Act jof 1926 
(44 Stat. 9), as amended by Section 1101 of the 
Revenue Act of 1932 (47 Stat. 169), petitioner 
filed its petition for review by this court. The 
same question presented to the Board for deter- 

i 

mination is involved in the review proceedings 
now before this court. 


ASSIGNMENT OP ERROR RELIED UPON. 

The Board of Tax appeals erred in holding 
that petitioner realized taxable income jba 1928 
in the amount of $52,960.20 when it purchased, 
but did not surrender for cancellation ani retire¬ 
ment, its Class B bonds at a price less tjian the 
issuing price or face value of said bonds (Record, 
p. 31). j 

I 

i 

i 

SUMMARY OF ARGUMENT. 

I 

A corporation does not realize taxable income 
when it purchases its own bonds at a pfice less 
than the issuing price or face value of said bonds 
unless and until it retires or sells the bonds. 
Respondent’s Regulations 74, Article 68 (t) (c) 
Appendix A of this brief, U. S. v. Kirby Lumber 
Co 284 U. S. 1. ! 

y i 

I 

I 

h 
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ARGUMENT. 

In 1926 petitioner issued its Seven Per Cent. 
Gold Bonds to the amount of $175,000 secured 
by a mortgage upon its property. On January 1, 
1928, petitioner had outstanding $160,000 of said 
bonds consisting of A bonds in the principal 
amount of $60,000 and B bonds in the principal 
amount of $100,000. During 1928 petitioner paid 
off $20,000 principal amount of A bonds at par 
and the bonds so paid off were retired and can¬ 
celed by the trustee under the mortgage. In 
1928 petitioner acquired all the outstanding B 
bonds [$100,000] in one transaction by purchase, 
at a cost of $47,039.80. These B bonds were held 
alive in petitioner’s treasury throughout 1928. 
In February 1929 petitioner delivered the B 
bonds purchased in 1928 to the First National 
Bank of Muskogee, Oklahoma, trustee under the 
mortgage, for cancellation and retirement and the 
trustee thereupon canceled and retired the said 
bonds and caused the mortgage to be satisfied of 
record as the balance of the A bonds were paid 
off at par in February 1929. Petitioner did not 
report the difference between the issuing price of 
the B bonds, $100,000 and $47,039.80, the pur¬ 
chase price in 1928, as taxable income. Re¬ 
spondent included this difference, $52,960.20, in 
taxable income and his action has been approved 


by the Board. The sole question for determina¬ 
tion by the court is whether the petitioned realized 
income when it purchased its own bonds but 
did not retire them until a later year. j 

The bonds so acquired were treasuijy assets 
of the petitioner until retirement and were so 
shown on its balance sheet (Petitioner’^ 1 Exhibit 
B, Record, pp. 15-16). Petitioner’s position 
simply stated is that this purchase should be 
regarded as similar to the purchase of any 
other corporate security and unless apd until 
the bonds are sold or retired no, taxable 
income results. For over fourteen year^ the re¬ 
spondent’s regulations beginning with Article 544 
(1) (c) of Regulations 45 (Revenue Act of 1918) 
have provided that “If, however, the corporation 
purchases and retires any of such bohds at a 
price less than the issuing price or tape value, 
the excess of the issuing price or face vhlue over 
the purchase price is gain or income for the tax¬ 
able year.” All regulations promulgated by the 
respondent since 1918 have repeated the same 
provision without change (See Article 545 (1) 
(c) of Regulations 62, under Revenup Act of 
1921; Article 545 (1) (c) of Regulations 65, 
under Revenue Act of 1924; Article 545 (1) (c) 
of Regulations 69 under Revenue Act of 1926; 
Article 68 (1) (c) of Regulations 74 under 
Revenue Act of 1928, printed as Appendix A of 


6 


this brief, and Article 68 (1) (c) of Regulations 
77 under Revenue Act of 1931). The foregoing 
provisions of the respondent’s regulations were 
squarely before the Supreme Court of the United 
States in TJ. S . v. Kirby Lumber Co 284 U. S. 1, 
and were’ approved without qualification. Mr. 
Justice Holmes, delivering the opinion of the 
court and referring to the article quoted above, 
said “We see no reason why the Regulations 
should not be accepted as a correct statement 
of the law.” The Board’s decision in the in¬ 
stant case disregards the Supreme Court’s ap¬ 
proval of respondent’s regulations and permits 
him to say that while his regulations for the 
last fourteen years or more have said “pur¬ 
chases and retires” he meant purchases only. 
The Supreme Court’s express approval of this 
language cannot be ignored. Each word of the 
regulations must be given its usual and cus¬ 
tomary meaning. It is, however, unnecessary for 
the petitioner to attempt a definition of the word 
retire as used in the regulations because the facts 
in this case show conclusively that the B bonds 
were not retired until 1929 (Record, p. 14, Par. 
8 ). 

After the hearing in the instant case and before 
briefs were filed with the Board respondent pub¬ 
lished a ruling designated as General .Counsel’s 
Memorandum 10739 (Internal Revenue Cumula- 
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tive Bulletin Vol. XI-I, page 65, Aug. i, 1932) 
in which he attempted to explain away thfe words 
“and retires.” In the opinion of respondent as 
expressed in the ruling, “bonds purchase^ by the 
issuing company are ‘retired’ even though they are 
purchased for reissue.” This is at variance with 
his regulations and to adopt the view expressed in 
G. C. M. 10739 would render meaningless tl^e words 
“and retired” in the regulations which as jwe have 
said heretofore have stood unchanged for upwards 

i 

of a dozen years and now hear the stam£> of ap¬ 
proval by the Supreme Court. Purchase and re- 
tire are not synonymous. Nor is the word “and” 
used in the disjunctive. Clearly both steps must 
be taken. Respondent’s belated attempt to explain 
at this time that “and retires” as used by him has 
no meaning is not convincing after the Supreme 
Court has approved his regulations. “A correct 
statement of the law” could scarcely include 
meaningless phrases. G. C. M. 10739 jloes not 
purport to change the regulations. “And retires” 
is still a part of the regulations and the require¬ 
ment has the force of law. This is especially so 
in view of the reenactment of successive Revenue 
Acts by Congress without changing or referring 

, I 

to bond purchases and retirements, while the 
regulations interpreting the statute provided for 
recognition of gain only where bonds were pur¬ 
chased and retired. This amounted to legislative 


8 


recognition and approval of the executive con¬ 
struction of the statute. Ardsley Club v. Durey, 
Collector, 40 Fed. (2) 293 and National Lead 
Co . v. U. S., 252 IT. S. 140. 

Although the Board found as a fact that the 
petitioner's B bonds were not retired until 1929 
(Record, p. 14, Par. 8), it concluded contrary 
to the fact that the bonds were 44 retired'' in 
1928 because in that year the bonds were 
4 4 withdrawn from circulation and taken up and 
paid for all practical purposes as between the 
holders of the bonds and the petitioner. ’ ’ The 
purchase of bonds by the issuing corporation 
does not ipso facto constitute retirement. The 
retirement of bonds is a formal corporate act 
which definitely affects the rights of all bond¬ 
holders, creditors and stockholders of a cor¬ 
poration. i When a corporation acquires its 
own bonds and holds them alive in its treasurv 
such bonds, in the event of receivership or fore¬ 
closure, share equally with bonds held by the 
public, being considered as free assets of the com¬ 
pany. American Brake Shoe & Foundry Co. v. 
New York Rys., 277 Fed. 261, 281. Westing- 
house Electric & Mfg. Co. v. Brooklyn R. T. Co., 
288 Fed. 221, 236, 247. The status of such bonds 
is the same as that of bonds in the hands of the 
public so far as the right to participate in proceeds 
of sale is concerned. The portion of the proceeds 


of sale of the mortgaged premises applicable to 
bonds so held bv a corporation becomes Available 
for distribution to general creditors. If the bonds 
are retired obviously nothing is allocated to them. 
Whether or not bonds in a given case have been 
retired thus becomes a matter of utmost impor- 
tanee to other bondholders and creditor^, but it 

i 

is unnecessary to review the cases which decide 
when and under what circumstances bonds are 
retired because the facts in this case as found 
by the Board show that throughout 1928 follow¬ 
ing the purchase of B bonds the petitioner held 
the bonds alive in its treasurv and did not sur- 
render them to the trustee for cancellation and 
retirement until a later year. Prior to cancella¬ 
tion and retirement by the trustee the petitioner 
could have sold, pledged or dealt with the bonds 

i 

in the same manner as any absolute Owner of 
securities could. Furthermore in the cake at bar 
the petitioner was prohibited by the terms of 
the mortgage from retiring the B bonds while A 
bonds were outstanding (Record, p. 15, Par. 12). 

Income is not realized by a purchase Except in 
the case of a short sale and manifestly this is 
not a short sale. The acquisition of the B bonds 
by the petitioner was a purchase and not a pay¬ 
ment of a debt. The debt could be paid only 
according to the terms of the mortgage, which 
was not done in the instant case. Until a “ closed 
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transaction” is consummated neither gain nor 
loss is registered. The purchase of the B bonds 
did not close anv transaction. It was the begin- 
ning of a new transaction which would not be 
closed for income tax purposes until the petitioner 
sold the B bonds or surrendered them to the 
trustee for cancellation and retirement. 

In conclusion we submit that the respondent’s 
regulations are a correct statement of the law and 
no taxable income can be derived from the pur¬ 
chase by a corporation of its own bonds until 
the bonds are retired or sold. We further submit 
that the judgment of the Board of Tax Appeals 
should be reversed and the Board be directed to 
enter judgment for the petitioners. 

Respectfully submitted, 

WILLIAM R. SPOFFORD, 

Attorney for Petitioner. 

Ballard, Spahr, Andrews & Ingersoll, 

Of Counsel. 
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APPENDIX A. 

I 

Article 68, Regulations 74 Under the Revenue 

Act of 1928. j 

Art. 68 .—Sale and retirement by corporations 
of its bonds.—(1) (a) If bonds are issued by a 
corporation at their face value, the corporation 
realizes no gain or loss, (b) If thereafter the 
corporation purchases and retires any of such 
bonds at a price in excess of the issuing price or 
face value, the excess of the purchase price over 
the issuing price or face value is a deductible 
expense for the taxable year, (c) If, However, 
the corporation purchases and retires any of such 
bonds at a price less than the issuing price or 
face value, the excess of the issuing price or face 

value over the purchase price is gain or income 

» 

for the taxable year. 

I 

I 

i 

i 


i 

i 


i 
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In the United States Court of Appeals 
for the District of Columbia 

I 

No. 6233 

Garland Coal and Mining Company, petitioner 

i 

v 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

. 

1 

i 

BRIEF for the respondent 

I 

OPINION BELOW 

The only previous opinion in this case! is the 
opinion of the Board of Tax Appeals (R. 13-19) 
reported in 28 B. T. A. 348. ! 

JURISDICTION 

This appeal involves income tax for the calendar 
year 1928 and is taken from the decision of the 
Board of Tax Appeals entered July 20, 1933 (R. 

i 

19), and its order denying the motion for rehearing 
entered January 19, 1934 (R. 26). This case is 
brought to this Court under a stipulation by the 


parties for a review by this Court (R. 28) and on 
a petition for review filed April 18,1934 (R. 28-32), 
pursuant to the provisions of Section 1001-1003 of 
the Revenue Act of 1926, c. 27, 44 Stat. 9,109-110, 
as amended by Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169, 286. 

QUESTION PRESENTED 

During 1928 the taxpayer here purchased some 
of its own bonds at a price less than the amount at 
which they were issued and held them in its treas¬ 
ury without having them cancelled during that 
year. The question presented is whether the tax¬ 
payer realized taxable income in 1928 as the result 
of the purchase of these bonds. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 13. Tax on Corporations. 

(a) Bate of tax .—There shall be levied, 
collected, and paid for each taxable year' 
upon the net income of every corporation, a 
tax of 12 per centum of the amount of the 
net income in excess of the credits against 
net income provided in section 26. 

Sec. 21. Net Income. 

“Net income” means the gross income 
computed under section 22, less the deduc¬ 
tions allowed by section 23. 

Sec. 22. Gross Income. 

(a) General definition .—“Gross income” 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 


personal service, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the o^vsjnership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business carried on 
for gain or profit, or gains or profits and 
income derived from any source whatever. 

Treasury Regulations 74, promulgated under the 
Revenue Act of 1928: 

Art. 68. Sale and retirement by corpora¬ 
tion of its bonds. —(1) (a) If bonds are is¬ 
sued by a corporation at their face vhlue, the 
corporation realizes no gain or loss, (b) If 
thereafter the corporation purchased and re¬ 
tires any of such bonds at a price in excess 
of the issuing price or face value, the excess 
of the purchase price over the issuing price 
or face value is a deductible expense for the 
taxable year. ( c ) If, however, the Corpora¬ 
tion purchases and retires any of su(|h bonds 
at a price less than the issuing price or face 
value, the excess of the issuing price or ^ ace 
value over the purchase price is gain or in¬ 
come for the taxable year. j 

STATEMENT 

The facts as stipulated by the parties and as 
found by the Board of Tax Appeals are as follows 
(E. 13-16) : i 

The petitioner is a corporation organized under 
the laws of Delaware, with its principal bffice in 


4 


Philadelphia, Pennsylvania. On February 15,. 
1926, the petitioner executed and delivered a mort¬ 
gage upon its properties located in Arkansas and 
Oklahoma to the First National Bank of Muskogee,. 
Oklahoma, as trustee, to secure an issue of seven- 
percent gold bonds to the amount of $175,000. The 
mortgage provided for the issuance of $75,000 face 
value of Class A bonds and $100,000 face value of 
Class B bonds. It also provided, among other 
things (R. 15) : 

The company [the petitioner] covenants 
that no funds or credits of the company will 
be used for the purchase, redemption, or 
discharge, prior to maturity, of any bond or 
coupon of Class B so long as any bond of 
Class A is outstanding, or for the payment 
of any matured principal or interest on any 
bond of Class B so long as any matured prin¬ 
cipal or interest of any bond of Class A is 
outstanding and unpaid, or for the payment 
in any one year, so long as any bond of Class 
A is outstanding, of any amount on account 
of principal or interest of the bonds of Class 
B, other than the items maturing within 
such year according to such bonds and cou¬ 
pons as now executed; and that it will not 
accept, directly or indirectly, any bonds or 
coupons secured hereby as payment on ac¬ 
count of any coal purchased from it. 

The aggregate amount of bonds secured by the 
mortgage, to wit, $175,000, was issued in 1926 at 
par. On January 1, 1928, the petitioner had out- 
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standing Class A bonds in the principal amount of 
$60,000 and Class B bonds in the principal amount 
of $100,000. During 1928 the petitioner paid off 
$20,000 of the principal amount of the Class A 
bonds at par. The Class A bonds so paid |off were 
retired and cancelled by the trustee. 

During 1928 the petitioner also acquired $100,000 

_ i 

principal amount of Class B bonds bv purchase at 
a cost of $47,039.80. The Class B bonds were all 
acquired in one transaction and the purchase price 

I 

was a lump sum for the lot. The petitioner held 
these bonds in its treasury throughout 19^8. 

The balance sheet which the petitioner attached 
to its income-tax return for 1928 shows th£ follow¬ 
ing items (R. 15-16) : j 



Reginning of! End of tru- 
Taxable Yeaj- able Year 


ASSETS 

Investment: 

Coal Mining Property. 

Other Real Estate—Rent Houses and Lots—Ark. 

Other Investments—Leaseholds & Contracts. 

Current Assets: 

Cash. 

Accounts Receivable. 

Materials and Supplies. 

Deferred Assets: Tax Titles Purchased. 

Unadjusted Debits: 

Royalties and Insurance Paid in Advance. 

Taxes paid in Advance. 

Stripping Suspense. 

Tax Titles Purchased. 

Securities Issued or Assumed—Unpledged: 

12/31/28.$100,000 

1/1/28... None 


$343, S19. IS 
643. r: 
90,272.0C 

17, S5S. S3 
30,4S1.1S| 
12,6S9. 25 


4,679.27 
75.9} 
7, 796.6^ 
131.20 


$3 5 *, S07.86 
643.75 
90,272.00 

61, SC4. 43 

26,206.20 

10,616.20 

131.20 

3,368.75 
76.93 
4,407.15 
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Beginninc of 
Taxab’e Year 

End cI Tax¬ 
able Year 

LIABILITIES 



Stock: Capital stock. 

$200,000.00 

$200, 000. 00 

Lons Tern: Debt: 

First Mortgage Bonds.$140,000 

Less Amt. in Treasury 12/31. 100, COO 




100,000. GO 

40,000.00 

In Treasury 1/1. None 

Current Liabilities: 



Notes payable.... 

3S, 000. CO 

50.039. SO 

Audited AcctS. and Wages Payable... . 

IS, 130. 59 

0,399.7S 

Miscellaneous Accts. Payable.. 

5. S59.49 

10, S20.13 

Unmatured Interest Accrued. 

5,547.4S 

1.7S1.03 

Other Current Liabilities..... 

31.15 

31.15 

Unmatured Royalty Accrued. 

98.38 


Unadjusted Credits: 


Reserve for Taxes....-. 

248.10 

5,667. 58 

Insurance and Casualty Reserve. 

(Red) 962.33 

46.86 

Equalization Reserve___ 


16,120.80 
94,888.79 

Accrued Depreciation..... 

63,565.42 

Other Unadjusted Credits.. 

45. 73 

9S3.00 

Corporate Surplus: Profit and Loss—Credit Balance. 

17,883.13 

115,555. 58 

! 

$503.447.14 

5542.331.50 


In February 1929 the petitioner delivered the 
Class B bonds purchased in 1928 to the trustee un¬ 
der the mortgage. Thereupon the trustee cancelled 
and retired these bonds and caused the mortgage 
to be satisfied of record. During the same month 
the balance of the Class A bonds were paid off 
at par. 

The petitioner did not report the difference be¬ 
tween the issuance price of the Class B bonds, 
which was $100,000, and the purchase price, which 
was $47,039.80, as taxable income. This difference, 
which amounted to $52,960.20, was included by the 
Commissioner as taxable income. The Board of 
Tax Appeals approved the Commissioner’s action 
and found a deficiency for the year 1928 in the 
amount of $8,280.09 (R. 19). 






















SUMMARY OF ARGUMENT 


The saving which the petitioner realized from 
the purchase of its own bonds at a price less than 
the amount for which thev were issued is income 
within the meaning of the revenue statute, and 
such gain was taxable in 1928 when the purchase 
was made, and not in 1929 when the boiids were 
cancelled by the trustee under the mortgage. 

If there is a conflict here between the revenue 
statute and the regulations promulgated pursuant 
thereto, the statute must, of course, prevail, but it 
is our contention that there is no conflict dnd that 
the regulations do not prohibit the imposition of a 
tax on any gain when it is realized in a closed trans¬ 
action such as the one in the instant case. 

This is true under either of the two views which 
may be taken of this case. The regulations pro¬ 
vide that a gain made by a corporation which “ pur¬ 
chases and retires” any of its own bonds at a price 
less than the issuing price is income for th^ taxable 
year. The petitioner contends that the bonds here 
were not retired in 1928, and if this is the correct 
view, it is apparent that the above provisions of the 
regulations do not cover this case, for taxable gain 
within the meaning of the statute was realized here 
when the bonds were purchased, and the regulations 
cannot qualify or subtract anything from the 
statute. 

However, the Board of Tax Appeals look the 
view that the bonds here were retired within the 


meaning of the regulations. It stated that the word 
“retired” simply means a withdrawal from circu¬ 
lation and is to be distinguished from cancellation. 
This has also been the view of the Internal Revenue 
Bureau; and if such view is the correct one, the 
petitioner obviously has no reason for objecting to 
the tax, since it does not deny that a gain was 
realized as a result of the purchase. In fact, peti¬ 
tioner could not deny the gain or that it treated the 
purchase as a closed transaction, for its books show 
otherwise. 

ARGUMENT 

The petitioner purchased $100,000 principal 
amount of its Class B bonds in 1928 at a cost of 
$47,039.80. Thus it is obvious that in discharging 
this portion of its obligations by the expenditure of 
a lesser amount than it had received upon the bond 
issue, the petitioner saved $52,960.20. This saving 
should be treated as a gain or income for purposes 
of Federal taxation, and such income was taxable 
in 1928 when the gain was realized. 

The basis for this contention is the same as that 
adopted for the decisions in United States v. 
Kirby Lumber Co., 284 U. S. 1 , Commissioner v. 
Coastwise Transp. Corp., 62 F. (2d) 332 (C. C. A. 
1st), and Helvering v. Amer. Chicle Co., 291 U. S. 
426. In those cases the taxpayers purchased their 
own obligations at less than the issuing prices and 
retired such obligations during the taxable years 
involved.; So the facts here are the same as in those 
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cases unless it is true that the bonds in thk instant 
case were not retired. As to this the Board of Tax 
Appeals held that the bonds were retired and the 
petitioner contends that they were not. But leav¬ 
ing that point for the time being, we think it is 
clear that the point actually decided by the above 
cases is that taxable income is realized through the 
expenditure of money when such money is used in 
purchasing a taxpayer’s own bonds at a price less 
than the amount for which they were issued, and 
the same principle should be applied to the instant 
case. 

The petitioner does not deny that it ma&e money 
by the transaction here but it contends that the 
regulations make retirement a prerequisite to im¬ 
position of the tax, that the bonds whicjh it pur¬ 
chased were not retired in 1928 because retirement 
means cancellation and the bonds were not can¬ 
celled until 1929, and that the Kirby caie, supra, 
is not controlling here since the bonds there had 
been retired within the taxable year. Thbse asser- 
tions cannot be sustained. 

The provisions of the regulations referred to are 
found in Article 68 of Regulations 74, supra, and 
read as follows: 

( c) If, however, the corporation 
and retires any of such bonds at a 
than the issuing price or face value, the ex¬ 
cess of the issuing price or face value over 
the purchase price is gain or incoihe for the 
taxable year. 


purchases 
price less 


The Revenue Act of 1928 does not contain a spe¬ 
cific reference to gains from transactions like the 
one here, but its definition of gross income is broad 
enough and undoubtedly does cover such gains. 
(See Section 22, supra.) So it must be assumed 
that the above regulations were formulated with 
this broad definition of the statute in mind and 
that they do not qualify or take away anything 
placed in the statute by Congress. 

The term “gross income” includes gains or 
profits derived from any source whatever . While 
it is well established that the term does not include 
mere fluctuations in value which are not connected 
with a final disposition of property, it is equally 
well established that when gains are actually real¬ 
ized in closed transactions that such gains are 
within the statutory definition of income, and are 
taxable. 

The gain in this case comes within the class of 
taxable income. Its amount was definitely estab¬ 
lished and it was actually realized when the pur¬ 
chase of the bonds was closed in 1928. Up until 
That time, the $100,000 which the petitioner had 
received when that amount of bonds was issued and 
sold was burdened with the debt which the peti¬ 
tioner owed the bondholders. But that liability was 
discharged at the time when the purchase was 
made. It would not be fair to the petitioner to hold 
otherwise. Moreover, the petitioner is w’rong in 
claiming that because these bonds were held in peti- 


tioner’s treasury uncancelled that they werb its as¬ 
sets, and were held just as it would hold the bonds 
of a third party. Perhaps the petitioner coijild have 
held them as assets, but it is neither helpful nor 
necessary to decide that point now for th^ fact is 
that the petitioner did not hold these bonds in its 
treasury as assets. This is shown by its balance 
sheet (R. 15-16). That shows that the petitioner 
did not include the bonds among its assets. Instead 
it subtracted the item of $100,000 from its total 
liabilities showing that the purchase was treated as 
a closed transaction and that the petitioned did not 
intend to resell the bonds. 

As the petitioner could not wipe out its ^ability 
to the extent of $100,000 without recognising the 
gain it made from this transaction, it is pdoper to 
assume that the corporate surplus of $115,555.58 
which it had at the end of 1928 includes ihe item 
of $52,960.20 made on the purchase. The petitioner 
has neither denied this nor has it made any attempt 
to explain what items were included in the jsurplus. 
Thus we think it is clear that the petitioners books 
recognize that a gain was made in 1928. 

As the petitioner’s profit w’as real, was made in 
1928, and was in no way dependent upon the formal 
cancellation of the bonds, it is obvious that lit would 
be contrary to the fundamental principles of tax 
law not to hold that the gain here was taxable in 

i 

the year in which these bonds were purchased. 
Consequently there is no basis for saying that re- 
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tirement is the essential factor in these cases; and 
so, even if it may be said that the bonds here were 
not retired, there is no reason to make a distinction 
between this case and the Kirby case, supra, on the 
ground the bonds in the latter were retired. The 
significant fact in each case is that taxable gain was 
realized by reason of a purchase of the taxpayer’s 
bonds below par. 

Furthermore, even if it were correct to say that 
the regulations make retirement of the bonds a pre¬ 
requisite to the imposition of the tax, and if retire¬ 
ment means cancellation, our contention should 
stand, for so interpreted the regulations would 
clearly go beyond the statute and so would be un¬ 
authorized. But we do not think that that is the 
meaning of the regulations. There are two views 
which mav be taken as to this case, and under either 
one our contention is clearly the proper one. 

In the first place, it does not follow that because 
the regulations refer to bonds which are purchased 
and retired there can be no tax w T here bonds are 
purchased but not retired. The statute, not the 
regulations, lays the tax, and its broad scope covers 
the gain here. So if the intention was, as peti¬ 
tioner claims, to make retirement of the bonds a 
prerequisite, such interpretation would be an unau¬ 
thorized limitation of the statute. 

We do not think it was the intention to have the 
regulations cover all bonds purchased but only 
those purchased and retired. The fact that the 


regulations have contained the provisions here in 
question since 1918 is not, as petitioner contends. 
(Br. 5), an argument in favor of the view that re¬ 
tirement is a necessary element in all such cases. 
The revenue statutes all during this period have 
also contained the same broad definition oi income 
as the Revenue Act of 1928, so the continuation of 
this provision in the statute indicates that Congress 
has at no time intended to abandon its policy of 
taxing gains actually realized in closed transactions 
and is a stronger argument for our contention than 
the continuation of the same regulations id for the 
petitioner. 

The second view which may be taken of tile trans¬ 
action here is that the action of the petitioner in 
purchasing the bonds and holding them amounted 
to a retirement within the meaning of the regula¬ 
tions and that the requirements of the regulations 
were met. The Board took this view of tjhe case. 
It said (R. 17-18) : j 

In the instant proceeding it is our!opinion 
that the bonds in question were ‘Retired’’ 
in 1928 within the meaning of the regula¬ 
tions, despite the fact that they wrere not 
actually turned over to the trustee dnd can¬ 
celed until 1929. ! 

The word 44 retire” is defined in Webster’s 
New International Dictionary, 1929^ as “To 
withdraw from circulation, or from fhe mar¬ 
ket; to take up or pay; as, to retirj bonds; 
to retire a note.” 
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In the instant proceeding the bonds in 
question were, in 1928, certainly withdrawn 
from circulation and taken up and paid for 
all practical purposes as between the holders 
of the bonds and the petitioner. If the regu¬ 
lations were construed to mean that bonds 
must be completely canceled before gain or 
loss is recognized, then, in our opinion, such 
regulations would not correctly interpret 
the law. 

The Board’s position is in accord with the prac¬ 
tice of the Internal Revenue Bureau as expressed 
in G. C. M. 10739, XI-2, Cumulative Bulletin 65, 
in which it was said (p. 66) : 

In the case of bonds purchased by the 
issuing company for purposes of investment, 
this office considers it immaterial whether 
such bonds are “retired” in the technical 
sense of the term. It does not appear that 
foi* the purposes of income tax the term 
“retires” necessarily imports a technical 
meaning. Funk & Wagnall’s Standard Dic¬ 
tionary defines “retire” as “to pay up and 
withdraw from circulation; as, to retire the 
bonds of a city.” When a corporation pur¬ 
chases its own bonds at a price less than the 
issuing price or face value, it discharges a 
liabilitv for less than the amount which it 
was legally obligated to pay at the date of 
the maturity of the bonds. So long as the 
issuing company holds the bonds there is no 
liability to pay any part thereof. * * * 

It is clear that the purchase of bonds under 
such circumstances constitutes a withdrawal 
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or retirement from circulation. There seems 
to be no logical distinction, in so far as the 
realization of income is concerned, between 
a purchase which does not involve a\ techni¬ 
cal retirement and one which does. Whether 
the bonds have been retired within the tech¬ 
nical meaning of the term does not preclude 
the fact that income from such transaction 
has been realized; that is, when the pur¬ 
chase price is less than the issuing price or 
face value. The purchase constitutes a 
closed transaction for income-tax purposes 
regardless of the intent to resell, a|nd gain 
or loss is determined accordingly, ^he pur¬ 
pose or intent of the purchaser has ho bear¬ 
ing on the question. 

The bonds here were not resold by the petitioner 
after it purchased them in 1928. At that tiine these- 
bonds were actuallv withdrawn from circulation; 
and, as the Board points out, the popular hnd gen¬ 
erally accepted meaning of the word “retire” is “to 
withdraw from circulation.” Thus, viewed from 
a practical standpoint, these bonds were retired in 
1928, and there is no good reason for insisting that 
there should have been a retirement in tlfie sense 
of cancellation. Certainly, insofar as the realiza¬ 
tion of income is concerned, there seems to be no 
ground for distinguishing between a purchase 
which involves an actual withdrawal of bonds from 

circulation and one which involves a cancellation 

\ 

of bonds. The income is realized when the moneys 


/ 
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is saved, and that happens when the purchase is 
closed. 

So we are forced to draw the conclusion that, 
whether or not this is a case coming within the 
regulations or is governed by them, income was 
actually realized here in 1928 when the bonds were 
purchased, and that is the year in which, the tax 
should be imposed. 

CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General. 

Sew all Key, 

Norman D. Keller, 

Louise Foster, 

Special Assistants to the Attorney General. 
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